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COMMENT
PROFITABILITY AND APPROPRIATIVE WATER RIGHTS:
STRANGE BEDFELLOWS IN
EQUITABLE APPORTIONMENT
In its current term, the Supreme Court of the United States will review
the report of its special master, appointed in this original jurisdiction suit
between two states, recommending the "equitable apportionment" of the
Vermejo River between Colorado and New Mexico. IThe Special Master's
report calls for the two states to divide the flow of the river.' Existing
uses in New Mexico require the entire Vermejo flow. There are no existing
uses in Colorado. Providing water for new uses in Colorado will require
reduction in the supply to existing uses in New Mexico. 3 On appeal, New
Mexico disputes Colorado's right to a share of Vermejo River water
without proper regard to the guiding principle of prior appropriation. 4 In
part the Supreme Court will consider in this appeal the role of economic
feasibility as a measure of the weight to be given prior appropriations in
an equitable apportionment suit between the two states.
BACKGROUND
Prior appropriation governs western water law.' That body of law
establishes user priority to often limited and always changing water supplies according to the dates at which users put the water to beneficial
use. The system guarantees that those first in time will be first in right
his entire entitlement before a
as well. A senior appropriator receives
6
junior appropriator can take any.
This preference for the earliest appropriator reflects the constant, chronic
scarcity of water in the arid west. The prior appropriation regime best
protects the economic investment in water development of the first users.
They can count on the full flow of a scanty supply, safe from the claims
of subsequent appropriators for other beneficial uses. The prior appropriation system does not rank beneficial uses or, generally, establish
1. E. Kerr, Report of the Special Master-Coloradov. New Mexico (1982) (hereinafter cited as
Special Master's Report). State of Colorado v. State of New Mexico, No. 80 Original, October
Term (1977).
2. Id.
3. Id.
4. Id.
5. DuMars, New Mexico Water Law: An Overview and Discussion of Current Issues, in this
volume.
6. Id.
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preferences for one use over another. 7 In New Mexico, so long as water
is not wasted, the oldest right is the best water right although it need not
necessarily reflect the wisest economic allocation of water at any particular
time. Stated another way, so long as the use of water is beneficial, the
prior appropriation system looks to time of appropriation, not return on
dollar investment, in order to establish claim preference to a limited water
supply.
The Vermejo River flows from the eastern slopes of the Sangre de
Cristo mountains in Colorado, where the river heads, southeasterly into
New Mexico. In Colorado, the Vermejo basin is mountainous, uninhabited, and inaccessible much of the year. No beneficial use of Vermejo
waters has ever been made in Colorado. 8 In New Mexico the Vermejo
has been diverted and fully appropriated since the turn of the century for
agricultural and industrial purposes. 9
Recently several different parties have initiated claims to the Vermejo
River in Colorado.'" In 1973, the Colorado Fuel and Iron Steel Corporation (hereafter CF&I) applied for a conditional water right, asking
permission to divert Vermejo waters and move them across basins in the
neighboring Purgatoire basin. There CF&I intended to use the water for
the development of 260,000 acres of agricultural lands. Colorado denied
the application. CF&I then re-applied and obtained an "inchoate" right
for planned industrial development."
Upon learning of CF&I's "inchoate" right, New Mexico users filed
suit in the United States District Court for New Mexico to enjoin CF&I
from diverting Vermejo River water until senior rights in New Mexico
were satisfied.' 2 CF&I appealed to the 10th Circuit to abate proceedings
until the original proceeding on Colorado v. New Mexico is decided."'
In November, 1976, the state of Colorado applied to its own state
water court for a minimum instream flow in the Vermejo on the Colorado
side in order to protect a rare species of trout in the river. In the increasingly complex Vermejo River water world, Colorado decided to straighten
out its Vermejo River relationship with downstream New Mexico before
proceeding. Colorado sued New Mexico for an equitable apportionment
7. The principle of "first-in-time-first-in-right" embodied in this customary system was quickly
confirmed by state courts. See e.g., Irwin v. Phillips, 5 Cal. 140, 63 Am. Dec 113 (1855); Lux v.
Haggin, 69 Cal. 255, 10 Pac 674 (1886); Coffin v. Lefthand Ditch Co., 6 Col. 443 (1882).
8. Special Master Report, supra note 1, at 1.
9. Id. at 4.
10. Id.
11. An inchoate water right is a partial right to the water. In this case, CF&I owns an inchoate
water right entitling it to a diversion of 75 cubic feet per second.
12. Kaiser Steel Corporation v. C. F. and 1. Steel Corporation, Civil No. 76-244 (D.N.M. 1976).
13. Kaiser Steel Corporation in C. F. and I. Steel Corporation, Civil No. 78-1193 (10th Cir.
1978), continued abatement until June 3, 1983.
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of the river in an original jurisdiction United States Supreme Court action. 4 The State commissioned private counsel for CF&I to prosecute
the case. The Supreme Court appointed a special master to take evidence
and recommend a decree.
After protracted hearings, the Master found that Colorado should be
permitted a transmountain diversion of 4,000 acre-feet of water per calendar year. The Vermejo Conservancy District has never been an economically feasible operation. Payments for the project were not made for
many years and the possibility of future payments being made are remote.
After a thorough examination of the existing economies of New Mexico,
the Master was convinced that the injury to New Mexico, if any, would
be more than offset by the benefit to Colorado.'5
But in order to reach that result the Master had to disregard the rights
of senior appropriators within the Vermejo Conservancy District. The
Master did so by looking to the profitability of irrigation within the district.
He found that the district never has been financially feasible. He therefore
felt justified in disregarding the senior appropriations in the Vermejo
district in New Mexico when apportioning the Vermejo waters. Essentially, the Master found that senior rights would be subrogated to junior
rights.
EQUITABLE APPORTIONMENT
"Equitable apportionment" results when one state's use of an interstate
stream seriously threatens the use of a common stream by a neighboring
state. The doctrine states that "each state is equal to all of the others,
and as quasi-sovereigns each is entitled to a share of a river flowing
between them."' 6 In determining each state's share, the Supreme Court
has said that equitable apportionment,
calls for the exercise of an informed judgment on a consideration of
many factors. Priority of apportionment is the guiding principle. But
physical and climatic conditions, the consumptive use of water in
several sections of the river, the character and the rate of return
flows, the extent of established uses, the availability of storage water,
the damage to upstream areas as compared to the benefit to areas
downstream, the practical effect of wasteful uses on downstream
areas if a limitation is imposed on the former-these are all relevant
factors. They are merely illustrative, not an exhaustive catalogue.
and the
They indicate the nature of the problem of apportionment
delicate adjustment of interest which must be made. 7
14.
15.
16.
17.

Supra note 1.
Id.
Id.at 8.
Nebraska v. Wyoming, 325 U.S. 589, 618 (1945).
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As between states in the ard West which have adopted the doctrine of
prior appropriation, the federal common law utilized in equitable apportionment suits applies the legal principles, i.e., prior appropriation,
common to both states without regard to political boundaries.'" Prior
appropriation jurisdictions recognize beneficial use as the basis, the
measure, and the limit of the right to use water. '9They do not recognize
profitability.
"Beneficial use" involves physical, not economic, factors. The "use"
must fall within recognized limits. The amount of water-and only that
amount of water-necessary to support the use is beneficial. Use of water
for an unrecognized purpose or in an amount greater than necessary for
that "use" constitutes "waste." "Waste" and "beneficial use" are mutually exclusive in all prior appropriation systems. The system protects
beneficial use and penalizes waste. But no prior appropriation system
equates "beneficial use" with "profitability" or defines uses which fail
to show ongoing positive monetary balance sheets as "waste."
In effect, the Special Master in Colorado v. New Mexico has done just
that. He has discounted the prior uses of the Vermejo Conservancy District
in New Mexico on the grounds that the district has been so shaky economically that it has been unable to repay the federal government the
capital costs of the original diversion. Yet the District supports agriculture
that provides income to its farmers and produces agricultural goods.20 In
the words of prior appropriation, the District farmers beneficially use the
water. In the Master's view, the beneficial uses don't produce enough
money.
The Master's view is suspect from a number of perspectives. The
Vermejo Conservancy District's shaky financial condition may result from
the fact that the District never has received a full water supply. If Colorado
now takes more water from the system's sources, the District will suffer
that much more. In addition, recent studies have shown that the federal
government for years has subsidized irrigation farming in the West, acknowledging that few agricultural projects can pay their own way, as the
Special Master now suggests they must. But fundamentally, the Master's
decision and recommendation in Coloradov. New Mexico adds an element
to the definition of "prior appropriation" and "beneficial use" that never
has been present before.
Project feasibility is not at issue in this case. If it were at issue, project
feasibility is not an acceptable criteria. The Master ignored the largely
18. Wyoming v. Colorado, 259 U.S. 419 at 470 (1922).
19. See 5 R. Clark, WATER AND WATER RIGHTS §408.1 (1967).
20. L. Brown, The Economic Benefits to New Mexico and New Mexico Water Uses Arising from
the Vermejo River: A Report to the New Mexico Interstate Stream Commission (Bureau of Business
and Economic Research, The University of New Mexico 1980.)
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unchallenged evidence that the District would be profitable if it received
its full water supply. The District has received approximately one-third
the water duty to which it is entitled. The Master attributed all of the
economic losses to the inability of the District to repay its reclamation
debt. He further ignored the indirect and institutional benefits to the
communities in New Mexico whose reliance on the Vermejo is an integral
part of their lives. Profitability is ill-suited to prior appropriation and the
determination of individual's rights.
It does have its uses as applied to the problem of practicable irrigable
acreage. In Arizona v. California,2" the Supreme Court has been asked
to define what was meant by "practicable irrigable acreage." The economic application does not apply to existing rights in Arizona v. California. Rather it defines project feasibility by the relationship with social
benefits (direct benefits plus indirect and
public benefits) and costs in2
dependent of repayment considerations . 2
Determining project feasibility is one thing since price would directly
influence the sale of water. Economic values play a role in the sale of
water. But it is another thing to extend the concept of project feasibility
to defining a water right itself under the doctrine of prior appropriation.
The Master has confused the profitability concepts of project feasibility
determination with the water rights determinations under prior appropriation contrary to the requirements of equitable apportionments established
by the Supreme Court itself.
CONCLUSION
Western water law does not require that appropriation of water be based
on profitability but rather on the requirement of putting the water to
beneficial use. Nothing is more clear in western water law than that one
receives a right to a specific quantity of water for a specific beneficial
purpose only if water is available in the source free from the claims of
others with earlier appropriations. An appropriation is not lost simply
because the beneficial use is not economically profitable. The Master
discounts prior appropriation on the grounds that prior appropriation and
beneficial use are cancelled out by their inability to produce profits. By
doing this, the Master has radically contradicted western water law.
JOANNE E. ANGEL

21. E. Tuttle, Report of the Special Master-Arizona v. California (1982), No. 8 Original, October
Term (1980).
22. See generally, Burness, Cummings, Gorman & Lansford, United States Reclamation Policy
and Indian Water Rights, 20 NAT. RES. J. 807 (1980).

